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GENERAL STATEMENT
This Reply Brief is intended only to reverse undisputedly
incorrect

implications

in

the

Brief

of

Appellees

Pinetree

Condominiums.
ADDITIONAL FACTS
Endeavoring not to be repetitious of an enumeration of
the facts in the Appellant's

(first) brief it is nevertheless

essential that undisputed facts must be re-emphasized to expose
erroneous interpretations of the record by Pinetree Condominiums.
The

only

affidavits

(both

uncorroborated

and

inadmissible) of Pinetree Condominiums are those of Ken Cahoon and
Robert Fitch.

Each of these affiants

(Cahoon and Fitch) own

separate condominium units as do other but unassociated nonparties

(Cahoon R.108-111; Fitch R.301) from whose affidavits it

is clear that Pinetree Condominiums - not Ephraim City - by its
construction engineer, installed the single line and its meter
into the structure embodying thirty (3 0) separate condominiums.
This is evident by first the affidavit of Robert Fitch:
3. I [Fitch] was the general contractor for
the Pinetree Condominium project.
5.
When Pinetree Condominium was built,
personnel from Ephraim City told me that having
one water meter was the best way to set up the
project.
6. Based upon the instructions I received from
Ephraim City personnel, one water meter was
installed to serve the Pinetree Condominium
project.1 (R.302)
The Cahoon Affidavit (R.110-111 fl6) states:
"When the condominium was built, Defendant
identification or title of speaker; date or
other foundation] told Pinetree that having
meter would be the best way to set up
project."

[no
any
one
the

It makes little difference who performed the physical act
of installation of the water meter.

The only authorization

claimed by Pinetree Condominiums for a single line is by Pinetree
Condominium's affidavit referring to an unidentified individual called "personnel" (R.lll) who is otherwise unidentified as are
the time, place, date and names of anyone present including any
claimed representative of Ephraim City and except for the affiant.

x

To illustrate the separate ownerships of the condominiums
Fitch states also at R.302 f7 "I own units no. 4, 20, and 26 in the
Pinetree Condominium project."
2

Whatever

the identity or who was the speaker, there is no

foundation for the statement as illustrated in the original Brief
of Appellants.
Conversely, the recorded minutes of the Ephraim City
Council's February 17, 1982 meeting appearing as Addendum 1 to the
Brief of Appellant on the second page of which it is recited:
Ken Cahoon and Robert Fitch of the Pine Tree
Condominium Project propose to change the 3 0
unit student housing to 30 unit condominium
project due to financing problems. The only
difference would be that each unit would have
an owner, then rental to students could be a
possibility. Families could buy if they wish.
Does the Council approve the concept of
condominiums? ***ready for construction April
1.
Water and sewer billings will be on
multiple service (30 X _) . ***Total cost approx
$1.2 million. ***They ask for assurance that
the community will accept the condominium
concept. *** (R.910-915)
where among those present at the meeting of February 17, 1982 were
Robert H. Fitch and Ken Cahoon who spoke; both being with the
"Pinetree Condo Project."

[Preamble to that council meeting;

R.910]
The minute entry can have no conceivable meaning other
than that multiple service to the separate condominium utilities
billings would be 30 times (x) [meaning the multiplying factor]
the amount of the cost or rate of each service and followed by
" (_)" necessarily meaning the particular rate or rates charged
from time to time by the City.

The intent of this is clear:

payment would be made by each of the thirty units times the
3

monthly

rates

represented

by

the

blank

line

left

thus

to

accommodate insertion whenever applicable of the particular rate
charged at any particular time [3 0x_J .
ARGUMENT
POINT I
THE TERM "MEASURED" CANNOT LOGICALLY BE
DISTORTED BY LIMITATION TO ONLY ONE OF ITS
MEANINGS.
Appellee's

contortion

or

distortion

of

the

word

"measured" is that culinary water, to be an obligation of the
consumer, must, to become the basis of an assessment, be

measured

to the recipient.
To engage in a syntactical

dispute is not only an

unreasonable but is also a senseless argument.

"Measured" can

denote delivered, transmitted, distributed, dispensed, allocated
or any other traditional meaning of the term.
In the semantics of words, if semantic conjugations (here
the verb "measured") are really needed, the maxim ejusdem
(Black's

Law

Dictionary

Third

Edition,

p.

545)

jeneris
defining

antecedents as "words of the same kind, class, or nature" to mean
in legal syntax that general words, such as "measured" in this
case, take their meaning from words following of a particular
kind: thus the use in the 1991 rate resolution is that "measured"
is a word of art then the following words
"apartment",

"boarding

house",
4

"dwelling unit",

"trailer",

"commercial

establishment", "business", "industry" express the typifying of
each of the customers or condominiums in this case to which water
is delivered.

In the 1991 Rate Resolution sub-section B: fixing

WATER RATES, is followed by "customer" in turn is the direct
antecedent to water "measured to the customer" to whom water is
delivered; each of those customers are expressly included in the
general expression of a "unit"; and unit is defined in that
ordinance as a "dwelling unit", an "apartment", a "boarding
house",

"trailer",

among

definitions of "customer."

the

other

explicitly

enumerated

If it is necessary any further to

refine that term the Latin expression Noscitur

a sociis

exposes

the meaning of a word which by necessary implication is to be
known from the accompanying words which follow; and under this
rule, general or specific words, capable of analogous meaning when
associated together, take color from each other, so that general
words are expanded to a sense analogous to the general. (Black's
Law Dictionary Third Edition, p. 1256) "Measured" has reference to
each of the terms following the word measured in the June 1991
resolution as the ordinary "dwelling unit" as well as plainly
analogous words; certainly not only or exclusively those described
"units" to which water is individually measured or delivered. Any
other

meaning

is

superfluous

and

unsustainable.

The

only

usefulness in employing the word "measured" is to limit the "basic
water use" whose maximum is 7000 gallons; only usage in excess of

5

the basic unit to be paid for entirely by the minimum rate. It is
only the excess which is to be "measured."
The word "measured" in this context takes on the meaning
of the similar Latin term expressio

unius

(Black's Law Dictionary

Third Edition, p. 545) and as stated in the Latin usage, is to be
defined in the particular application of that term by taking its
meaning by the enumeration of the identifying particularizations.
In this case the resolution of Ephraim City of June 19, 1991 uses
"measured" to define only a maximum of usage, not every use.
Under paragraph B "WATER RATES: All water measured

(the term

surrounding which is Pinetree Condominiums' only argument) is
followed by naming the particular recipients of those to whom or
to which water is measured not only those receiving a specifically
and individually measured
is

"measured"

term. A physical assault or punishment

to the victim or appropriate recipient.

The

language of water rates "measured to the customer" includes all
those named in the language of the resolution of June 1991 as
entities served: "dwelling unit," "apartment," "hotel," "boarding
house,"

"commercial

establishment,"

"business,"

"industry,"

"school," "church," etc. incurring charges which shall be paid
monthly at the minimum rate of $10.80 for the first 7000 gallons
of water used per month.

(Id. under WATER RATES) Measurement

comes into meaning only when the measured use exceeds 7000 gallons
per month.
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POINT II
THERE WAS NO DISCRIMINATION AGAINST PINETREE
CONDOMINIUMS:
CONDOMINIUMS
WERE
TREATED
PRECISELY THE SAME AS EVERY OTHER MULTIDWELLING BUILDING IN EPHRAIM CITY RECIPIENT OF
CULINARY WATER.
The affidavit of Alan Grindstaff, City Administrator, is
uncontradicted and appears as R.499-506.

Grindstaff states at

R.506 Hl6:
Hl6. Ephraim City, a junior college community,
has many different types of multi-dwelling
buildings constructed within the municipal or
corporate limits of Ephraim City. Every one and without exception - each of those
developments has honestly, faithfully, and in
accordance with law and the ordinances and
resolutions of Ephraim City provided that a
minimum monthly charge of $10.80, or such other
rate as may be fixed, [pays that minimum
monthly
charge by unit
each month] .
(Paraphrasing is by us.)
This

affidavit

multiple-dwelling

(R.499-506)

structure

precisely the same manner.
defined

in

is uncontradicted:

Ephraim

City

is

every

treated

in

Every city-embraced unit, as unit is

in the ordinances to mean each dwelling, apartment,

family, or particular composition internally using water in that
unit for every unitary consumption, laundry, and other appliance
used by every member of that unit - whether one or any multiple of
persons using the same source is within a defined unit. "Unit" is
used as a traditional formulation of one or a group of individual
persons

separated

from

like

units

institution, or any other consumer.
7

as

an

individual

place,

Volumes
complain)

could

(additional to this; the reader may already
be

filled

with

arguments

about

the

legal

construction of the term "unit" as well as the term "measured."
It has never been the interpretation of "measured" to mean that if
a commodity, whether fungible, or individually and specifically
identifiable, is affected, that commodity (service in this case)
need not be measured to require or justify a charge for its
service when a delivery can only be termed as a service.
CONCLUSION
A city cannot sustain its fiscal life if every multiple
development can surreptitiously build from two to two hundred
condominium units and then says "someone told us to use one main
line and avoid water charges except to one connection."
Respectfully submitted,
CHAMBERLAIN ASSOCIATES

\\A/

Kerf "chamberlain
Attorneys for Appellant
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